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Filing an application for an order extending appointed time for doing any act under the Rules of Court or act ordered by a judge to be done by a litigant within a prescribed time is no longer an obscure procedure in the practice of law.

Many litigants through their lawyers often afford themselves of the provisions of Order 44 of the Rules which allow a party to a suit who is still desirous to do the act outside the prescribed time. How correct do the litigants and their lawyers apply the application of the provisions of Order 44 of the High Court (Civil Procedure) Rules applicable in South West States viz: Ogun; Oyo; Ondo; Ekiti; Osun; and Lagos States? 

It is worth saying that many litigants through their lawyers do not only invoke on the provision of order 44 rule 4 of the Rules of Court which empowers a Judge to extend or adjourn the time for doing any act or taking any proceedings as the Judge deems fit either before or after the expiration of the time appointed by the Rules of Court or by any judgment or order of the court upon the payment of prescribed default fees under the Rules of Court but they also often afford themselves of the provision of order 44 rule 4 of the Rules of Court to seek leave for an order deeming the process filed and served outside the prescribed time as properly filed and served. Are there provisions in the Rules of Court empowering the Judge to deem the process filed and served outside the prescribed time as properly filed and served?

It is fundamentally important to say that the invocation on the provisions of order 44 of the Rules of Court by many litigants through their lawyers is made possible by the provision of order 39 of the Rules of Court which provide for filing an application.

It is against the background of the use of the provisions of order 44 of the High Court (Civil Procedure) Rules applicable in South West States viz: Ogun; Oyo; Ondo; Ekiti; Osun; and Lagos States by some litigants through their lawyers in those State High Courts that this piece is written. 

Combing through the provisions of the Rules of the High Court (Civil Procedure) Rules applicable in South West States viz: Ogun; Oyo; Ondo; Ekiti; Osun; and Lagos States evinced that there is no single provision in the Rules of Court empowering the Judge to deem the process filed and served outside the prescribed time as properly filed and served Rules of Court in those States and yet many litigants through their lawyers do seek such relief in their applications. What a misapplication of the provisions of order 44 of the Rules of Court!

It is equally interesting to say that some lawyers are of the stand that time starts to run for a party who receives a process filed by the other party outside the prescribed time by the Rules of Court on the date or the following day the said process was filed with an application seeking an order extending the said appointed time and an order deeming the said process filed and served.

By way of illustration, the lawyers’ position that the time starts to run from the day of service of the said process with the application seeking order for extension of the appointed time by the Rules is that if Mr. A, a defendant, whose appointed time within which he is to file his Statement of Defence elapsed on 23rd April, 2019 and upon filing his Statement of Defence on 13th June, 2019 with an application seeking order for extension of time served his Statement of Defence on the same 13th day of June, 2019 on Mr. B, a Claimant, who has fourteen (14)days or thirty (30)days as the case may be within which he is to file his reply to Mr. A’s Statement of Defence, Mr. B’s time to file his reply would start to run from that 13th day of June, 2019 that he receives Mr. A’s Statement of Defence. 

Some lawyers differ with the above stand and hold that time would begin to run whenever the court grants the application for an order extending the appointed time and deeming order.

Flowing from the position that the time would begin to run whenever the court grants the application for an order extending the appointed time and deeming order is the deductible fact that there is dire need to have recourse to the provisions on the computation of time under the Rules of Court with a view to finding out which of the positions is the correct application of the provisions of the rules on computation of time.

Recourse to the provisions on computation of time provided under the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States evinced the provisions of order 44 which go thus:
1. Where by any law or order made by a Judge a time is appointed or limited for the doing of any act, the period shall be reckoned:
a.  as excluding the day on which the order is made or on which the event occurs
b. where the last day of the period is a holiday the time shall continue until the end of the next day following which is not a public holiday;
c. where the act is required to be done within a period which does not exceed 6 days, holidays shall be left out of account in computing the period
0.  In this order, holiday means a day which is a Sunday or a public holiday 

Flowing from the above quoted provisions on computation of time provided under the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States is a deductible fact that the introductory provision of order 1 on computation of time evinced that the above provisions relate to computation of time appointed or limited by any law or order for doing any act.

It is the writer’s stand that using the phrase in the introductory provision ‘where by any law or order made by a Judge’ as basis for the argument that time would begin to run whenever the court grants the application for an order extending the appointed time and deeming order is a misapplication of the provision of the said rule.

It is crystal clear from the provision ‘where by any law or order made by a Judge a time is appointed or limited for the doing of any act’ that the law or order alluded to is the law or order wherein a time is appointed or limited for the doing of any act and not order deeming any act done as done.

It is the writer’s firm stand that there is no provision for computing time from the grant of an order deeming act done outside prescribed time as done in the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States and reckoning time from the grant of the deeming order to do any act required by the Rules of Court is nothing but misapplication of the provisions of the Rules of Court
It is also a ubiquitous practice of many lawyers leaving out Saturdays and holidays defined under the provision of Order 44 rule 2 of the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States in the computation of time for doing an act which exceeds six (6) days and this exclusion is not known to the provisions of the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States providing that Saturdays and holidays should be left out of account in computing the period.

It is crystal clear from the provisions of order 44 (1) (a&b) of the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States that the day on which the order appointing time is made or on which the event occurs and the last day of the period which falls on holiday as defined under order 44 rule 2 of the Rules of Court shall be excluded from reckoning the time within which act provided under the Rules of Court is to be done.

It is the writer’s stand that the provision of Order 44 rule 1(c) of the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States which many lawyers used to hinge on for such computation of exclusion of Saturdays and holidays defined under the provision of Order 44 rule 2 of the High Court (Civil Procedure) Rules in Ondo, Ogun, Oyo, Osun and Ekiti States in the computation of time for doing an act which exceeds six (6) days is far from the provision of Order 44 rule 1(c) of the said Rules of Court and it is a gross misapplication of the provisions on computation of time in the High Court (Civil Procedure) Rules in those States. For easy reference, the provision of Order 44 rule 1 (c) is herein-under reproduced:
  
c. where the act is required to be done within a period which does not exceed 6 days, holidays shall be left out of account in computing the period

It is hereby recommended that since the Rules of Court are not only made as a roadmap for steering parties’ cases through trial and beyond provided in a set of rules to govern business before the court on procedural matters which set out procedural pathways or guidelines for the conduct of litigation in order to allow the business of the courts to be carried on in an orderly manner including guidelines for each step which parties are to follow in the litigation process and the prescribed time within which parties are to take the step, strict compliance with the provisions therein must be accorded to the Rules. Thus, the Rules of Court are not made for fun but to be obeyed and it must be obeyed.

